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DEPARTMENT  OF  TRANSPORTATION 

Mertcriali  Transportation  Ruroou 
NEW  YORK  CITY  HEALTH  CODE 

Inronsistoncy  Ruling;  Hoiardous  Motoriols 
Ttonsportotion  Act 

The  following  is  an  opinion  of  the 
Materials  Transportation  Bureau 
(MTB)  concerning  the  question  of 
whether  §175.111  of  the  New  York 
City  Health  Code  is  inconsistent  with, 
and  thus  preempted  by,  the  Hazardous 
Materials  Transportation  Act  (Pub.  L. 
93-633)  or  regulations  thereunder. 
This  opinion  results  from  proceedings 
conducted  under  49  CFR  107.201.211. 
Procedures  for  filing  an  administrative 
appeal  may  be  found  at  49  CFR 
107.211,  except  that  the  Director,  Re¬ 
search  and  Special  Programs  Director¬ 
ate,  will  act  on  any  appeal  in-stead  of 
the  Director,  MTB.  An  appeal  must  be 
filed  on  or  before  May  19,  1978. 

Inconsistency  Ruling  (IR-1)  (April 
4,  1978) 

Applicant  Associated  Universities, 
Inc.,  Upton,  Long  Island,  N.Y.  11973. 

Respondent  City  of  New  York 
(Bureau  for  Radiation  Control,  De¬ 
partment  of  Health). 

Laws  Affected:  Local:  New  York  City 
Health  Code,  §175.111,  as  amended 
through  January  15,  1976,  prohibiting 
transportation  of  radioactive  materials 
in  or  through  the  City. 

Federat  HMTA,  §§  104,  105.  49  CFR 
Parts  170-173,  177. 

Mode  Affected:  Highway. 

Ruling:  Section  175.111  of  the  New 
York  City  Health  Code,  as  amended 
through  January  15,  1976,  is  not  in¬ 
consistent  with  requirements  of  the 
HMTA  or  with  requirements  in  regula- 
tioris  issued  to  date  thereunder. 

Announcement  of  intent  to  com¬ 
mence  rulemaking  to  consider  the 
need  for  routing  requirements  under 
the  HMTA  for  highway  carriage  of  ra¬ 
dioactive  materials. 

I.  BACKGROUND 

A.  Chronology  of  the  Inconsistency 
Ruling  application  of  Associated  Uni¬ 
versities,  Inc.  Associated  Universities. 
Inc.  (AUI)  is  a  corporation  chartered 
by  the  New  York  State  Board  of  Re¬ 
gents.  AUI’s  Board  of  Trustees  in¬ 
cludes  members  from  nine  northeas¬ 
tern  universities.  Since  1947,  AUI  hits 
operated  Brookhaven  National  Labo¬ 
ratory  at  Upton,  Long  Island,  under  a 
prime  contract  with  what  is  now  the 
United  States  Department  of  Energy 
(DOE).  Two  research  reactors  in  u.se 
at  Brookhaven  consume  fuel  consist¬ 
ing  of  enriched  uranium  and  produce  a 
variety  of  other  radioactive  materials. 
Spent  fuel  from  the  reactors  is  stored 
at  Brookhaven  until  shipped  to  a  re¬ 
covery  facility  for  reclamation  of  valu- 
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able  materials  and  eventual  disposal  of 
the  rest.  Brookhaven’s  practice  has 
been  to  ship  spent  fuel  six  times  over  a 
six-week  period  each  year.  In  the  past, 
both  the  fuel  used  by  the  Brookhaven 
reactors  and  the  by-products  have 
moved  extensively  in  interstate  com¬ 
merce,  subject  to  the  Department’s 
Hazardous  Materials  Regulations  (49 
CFR  Parts  170-179). 

For  highway  carriers  of  radioactive 
materials,  access  to  the  mainland  from 
Long  Island  was,  and  still  is,  controlled 
by  regulations  of  the  New  York  and 
New  Jersey  Port  Authority  (Port  Au¬ 
thority),  the  Triborough  Bridge  and 
Tunnel  Authority  (Triborough  Au¬ 
thority),  as  well  as  by  the  City  Itself. 
The  facilities  in  the  Port  area  that 
connect  New  York  with  New  Jersey 
are  generally  regulated  by  the  Port 
Authority.  The  Triborough  Authority 
controls  the  area’s  intrastate  toll 
crossings,  while  the  four  lower  Man¬ 
hattan  bridges  across  the  East  River 
from  Brooklyn  and  Queens  are  operat¬ 
ed  by  the  city’s  Department  of  "lYans- 
portatlon.  Between  the  requirements 
of  the  Port  and  Triborough  Authority, 
a  hazardous  materials  highway  carrier 
must  cross  one  of  the  City  bridges  to 
reach  the  mainland  from  Long  Island. 
Prior  to  enactment  of  §  175.111,  the 
City  allowed  radioactive  materials  car¬ 
riers  to  cro.ss  only  the  lower  level  of 
the  59th  Street  Bridge  with  a  police 
escort  that  was  generally  required 
while  the  carrier  moved  through  the 
city  on  one  of  a  number  of  possible 
truck  routes.  Leaving  Manhattan  for 
the  mainland,  under  Port  Authority 
regulations,  was  possible  only  by  cross¬ 
ing  the  George  Washington  Bridge 
into  New  Jersey.  Although  the  routa 
used  by  AUI’s  carriers  before  §  175,111 
became  effective  varied  somewhat,  the 
59ih  Street  Bridge  and  the  George 
Washington  Bridge  were  necessary 
points  in  the  route,  necessitating  pas¬ 
sage  through  Manhattan  (see  map. 
Appendix  A). 

Section  175.111  became  effective  on 
January  15,  1976,  after  notice  and 
hearing  (Appendix  B).  It  has  the  prac¬ 
tical  effect  of  forbidding  the  transpor¬ 
tation  of  most  commercial  shipments 
of  nuiicac’ive  rnatejials  in  or  through 
the  city.  On  tiie  .same  day,  the  Federal 
Govenimetii  asked  the  Federal  Dis¬ 
trict  Court  for  the  Southern  District 
of  New  York  for  declaratory  and  in¬ 
junctive  relief,  arguing  that  §175.111 
is  preempted  under  the  Supremacy 
Clause  and  the  Commerce  Clause  of 
the  United  Slates  Constitution,  and  by 
the  Atomic  Energy  Act  of  1954  and 
tne  regulations  issued  under  that 
Act.(J)  A  preliminary  Injunction  was 
denied,  and  the  case  has  not  yet  been 
argued  on  the  merits.  Shortly  after 
the  §175.111  effective  date,  several  of 
AUI’s  shipments  of  radioactive  materi¬ 
als,  otherwise  subject  to  §  175.111, 
were  carried  by  passenger  ferry  from 
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Long  Island  to  Connecticut,  in  order 
to  avoid  the  City. 

On  March  1,  1977,  AUI,  affected  by 
§175.111  as  well  as  by  the  Hazardous 
Materials  Transportation  Act  (HMTA, 
Title  I  of  Pub.  L.  93-633),  filed  an  ap¬ 
plication  for  an  inconsistency  ruling, 
asking  the  Department  of  Transporta¬ 
tion  for  its  opinion  as  to  whether 
§  175.111  is  inconsistent  with,  and  thus 
preempted  by,  the  HMTA  or  regula¬ 
tions  issued  thereunder,  based  on  the 
City’'^  interdiction  of  truck  traffic  in 
radioactive  materials  from  AUI’s  facili¬ 
ties  on  Long  Island.  New  York, 
through  the  city  to  destinations  in 
other  States. 

The  docket  for  this  proceeding  in¬ 
cludes  extensive  public  comment  as 
well  as  the  transcript  of  a  public  hear¬ 
ing  held  on  November  10  and  11,  1977, 
all  of  which  is  available  for  public  in¬ 
spection  in  the  Dockets  Section.  Room 
6500,  2100  Second  Street  SW.,  Wash¬ 
ington,  D.C.  20590. 

B.  Department  of  Transportation 
Hazardous  Materials  Regulations. 
This  Inquiry  concerns  requirements  of 
the  HMTA  and  regulations  issued 
under  the  HMTA.  The  substantive 
transportation  regulations  issued 
under  the  HMTA  are  codified  at  49 
CFR  Parts  170-179  and  are  referenced 
as  the  Hazardous  Materials  Regula¬ 
tions. 

A  discussion  of  the  DOT  Hazardous 
Materials  Regulations  is  aided  by  a  fa¬ 
miliarity  with  the  basic  history  of 
those  regulations.  Federal  regulations 
concerning  hazardous  materials  ship¬ 
ments  by  highway  have  existed  since 
the  first  decade  of  this  century  under 
the  administration  of  the  Interstate 
Commerce  Commission.  In  1967  those 
safety  functions  were  transferred  to 
the  Department  of  Transportation.  On 
January  3,  1975,  the  HMTA  was  en¬ 
acted,  and  on  January  3,  1977,  the 
DOT  Hazardous  Materials  Regulations 
were  simultaneously  cancelled  under 
18  U.S.C.  834  (for  highway  carriage) 
and  reissued  under  the  HMTA  (HM- 
134,  41  FR  38175,  September  9.  1976), 
for  present  purposes,  essentially  un¬ 
changed.  On  the  same  date,  the  pre¬ 
emption  regulatloas,  under  which  this 
preceding  has  been  conducted,  became 
effective  (HM-138,  41  FR  38167,  Sep¬ 
tember  9,  1976). 

Several  observations  may  be 

useful.  First,  under  18  U.S.C  834,  the 
Hazardous  Materials  Regiilatioivs  ap¬ 
plied  to  Intel-state  carriers  and  their 
shippers,  but  not  to  purely  intrastate 
cairiers  and  their  shippers.  Thi.s  dis¬ 
tinction  remairis  valid  at  present,  al¬ 
though  the  HMTA  authorizes  applica¬ 
tion  of  the  regulations  to  transporta¬ 
tion  that  affects  Interstate  com- 
merce.(2)  Second,  the  history  of  the 
Hazardous  Materials  Regulations  for 
highway  carriage  has  been  one  of  an 
accommadation  of  Federal  and  Slate 
interests  that  is  pragmatic  and  that 
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recognizes,  as  have  the  courts,  that 
local  interest  in  highway  safety  is  well 
established  and  proper,  and  that  a 
local  exercise  of  police  powers  in  sup¬ 
port  of  that  interest  is  not  to  be  light¬ 
ly  displaced  (J)  Third,  the  scope  of 
Federal  preemption  in  air,  rail  and 
water  transportation  is  historically 
greater  than  in  highway  transporta¬ 
tion.  This  document  examines  only 
highway  transportation.  The  effects  of 
S  175.111  on  the  other  modes  of  trans¬ 
portation  are  not  considered. 

Generally,  the  existing  DOT  Haz¬ 
ardous  Materials  Regulations  address 
highway  transportation  by  prescribing 
the  packaging  necessary  for  shipment 
of  particular  hazardous  materials 
(such  as  radioactive  materials),  pack¬ 
age  marking  for  the  identity  of  the 
material  contained  therein,  package 
labeling  for  the  material’s  hazards, 
preparation  and  use  of  shipping 
papers  to  show  the  identity,  amount 
and  hazard  of  each  material  shipped, 
and  placarding  of  transport  vehicles 
for  the  hazards  of  the  cargo.  The  regu¬ 
lations  employ  a  syntax  that  Is  prohib¬ 
itory  in  nature,  such  as  •*•  •  •  no 
person  may  transport  a  hazardous  ma¬ 
terial  *  *  *  unless  that  material  is  han¬ 
dled  and  transported  in  accordance 
with  this  subchap  ter. "(4) 

Most  of  the  Hazardous  Materials 
Regulations  concerning  highway  car¬ 
riage  were  transferred  over  to  the 
HMTA  from  -ntle  18,  U.S.C.  However, 
the  Federal  Motor  Carrier  Safety  Reg¬ 
ulations  have  continued  to  rely  in  part 
on  Title  18.(5)  Their  application  is  not 
limited  to  hazardous  materials  carri¬ 
ers,  but  Part  397  of  the  Federal  Motor 
Carrier  Safety  Regulations,  which 
does  concern  the  transportation  of 
hazardous  materials,  was  not  reissued 
along  with  the  Hazardous  Materials 
Regulations  because  it  was  anticipated 
that  49  CFR  Part  177,  which  also  deals 
with  highway  carriage  of  hazardous 
materials,  would  be  revised  to  incorpo¬ 
rate  the  pertinent  requirements  of 
Part  397.  Thus,  before  the  HMTA  was 
implemented,  the  routing  instructions 
in  49  CFR  397.9  and  the  DOT  Hazard¬ 
ous  Materials  Regulations  for  highway 
carriage  were  parts  of  essentially  one 
regulatory  scheme  developed  under  18 
U.S.C.  834.  The  present  scheme,  so  far 
as  preemption  goes,  is  bifurcated  be¬ 
tween  the  HMTA  and  Title  18.  For 
reasons  subsequently  stated,  this  in¬ 
consistency  ruling  will  not  attempt  to 
interpret  49  CFR  397.9. 

C.  Department  of  Transportation 
Preemption  Procedures.  This  proceed¬ 
ing  has  been  conducted  pursuant  to  49 
CFR  107.203-.211  and  Section  112  of 
the  HMTA  (49  U.S.C.  1811).  Section 
112  of  the  HMTA  expressly  preempts 
“any  requirement,  of  a  State  or  politi¬ 
cal  subdivision  thereof,  which  is  incon¬ 
sistent  with  any  requirement”  of  the 
HMTA  or  regulations  issued  under  the 
authority  of  the  HMTA.  Procedures 
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codified  at  49  CFR  107.203-.211.  which 
consider  prior  court  decisions  regard¬ 
ing  Federal  preemption,  provide  a 
means  for  the  Department  to  inter¬ 
pret,  in  specific  fact  situations,  wheth¬ 
er  a  State  or  local  requirement  Is  in¬ 
consistent  with  requirements  of  the 
HMTA  or  the  regulations  issued  there¬ 
under  (which  include  49  CFR  Parts 
102,  107  and  170-179).  One  of  the  pur¬ 
poses  of  the  preemption  regulations 
issued  under  the  HMTA  is  to  provide, 
in  the  field  of  transportation  safety,  a 
source  of  clarification  of  this  Federal- 
State  relationship  as  an  alternative  to 
litigation.  Another  purpose  is  to  pro¬ 
vide  a  basis  for  a  waiver  of  preemption 
(“nonpreemptlo.1  determination”), 
should  that  be  necessary  (49  CFR 
107.215-.225). 

The  City  has  argued  that  the  word 
“inconsistent,”  as  used  in  Section  112 
of  the  HMTA,  is  more  restrictive  than 
described  by  regulation  at  49  CFR 
107.209(c).(5)  Under  that  description, 
upon  which  this  proceeding  is  based, 
“inconsistency”  describes  situations 
wherein  it  is  not  possible  to  comply 
with  both  Federal  and  State  require¬ 
ments,  and  situations  wherein  State 
requirements  are  an  obstacle  to  the  ac¬ 
complishment  and  execution  of  the 
Federal  law.  The  City  asserts  that  “in¬ 
consistent”  refers  to  situations  de¬ 
scribed  only  by  the  first  test,  citing 
Jones  V.  Rath  Packing  Co.,  430  U.S. 
519  (1977).  However,  an  analysis  of 
Jones  indicates  that  the  case  does  not 
stand  for  the  proposition  that  “incon¬ 
sistent”  means  only  the  dual  compli¬ 
ance  test.(  7)  Even  if  the  City’s  view  of 
the  holding  in  that  case  is  accurate, 
there  is  little  reason  to  believe  that 
Congress  had  in  mind  only  the  first 
test  in  Section  112  of  the  HMTA.  Con¬ 
gress  intended  that  Section  112  be  ca¬ 
pable  of  precluding  both  “a  multiplic¬ 
ity  of  State  and  local  regulations  and 
the  potential  for  varying  as  well  as 
conflicting  regulations  in  the  area  of 
hazardous  materials  transportation.” 
’This  purpose  require  preemptive  re- 
siilts  much  wider  than  a  voiding  only 
of  those  State  laws  whose  effects  are 
either  to  drive  persons  into  noncompii- 
ance  with  Federal  requirements,  or  to 
penalize  those  persons  that  do 
comply.(5) 

Another  point  supporting  the  DOT 
position  on  use  of  both  tests  to  ascer¬ 
tain  the  occurrence  of  preemption 
under  Section  112  arises  from  the  pur¬ 
poses  of  Section  112(b).  Under  para¬ 
graph  (b),  preemption  of  a  State  re¬ 
quirement  Is  waived  if  the  State  dem¬ 
onstrates  to  the  Secretary  that  its  re¬ 
quirement  meet  two  additional  tests: 
the  State  requirement  must  provide  a 
level  of  safety  at  least  equal  to  that 
provided  by  Federal  requirements 
under  the  HMTA,  and  must  not 
unduly  burden  commerce.  The  statu¬ 
tory  history  (9)  indicates  that  para¬ 
graph  (b)  waivers  were  thought  likely 
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to  be  used  in  emergency  situations,  al¬ 
though  they  are  clearly  not  limited  to 
emergencies,  since  a  waiver  continues 
in  effect  so  long  as  the  State  require¬ 
ment  is  effectively  enforced  and  ad¬ 
ministered.  It  is  difficult  to  see  how  a 
paragraph  (b)  waiver  could  be  of  sig¬ 
nificant  use  in  an  emergency  situation 
unless  that  waiver  gives  the  State  re¬ 
quirement  a  clean  bill  of  health  under 
the  HMTA.  If  the  waiver  applies  only 
to  the  extent  that  a  dual  compliance 
problem  exists,  the  possibility  of  pre¬ 
emption  under  the  second  test  will 
continue  to  hinder  necessary  State 
action. 

The  effect  of  Section  112  depends 
heavily  on  the  word  “requirement”  as 
well  as  on  the  word  “inconsistent.” 
Preemption  cannot  occur  without  the 
existence  of  a  Federal  “requirement” 
under  the  HMTA,  which  we  construe 
to  mean  an  obligation  to  act  or  to  re¬ 
frain  from  action.  An  HMTA  require¬ 
ment  may  completely  regulate  a  given 
subject,  or  may  represent  an  affirma¬ 
tive  finding  that  only  limited  regula¬ 
tion  is  desirable.  In  either  event,  to  de¬ 
termine  whether  preemption  has  oc¬ 
curred  under  Section  112  of  the 
HMTA,  it  is  necessary  first  to  identify 
an  HMTA  requirement  against  which 
an  identified  State  or  local  require¬ 
ment  can  be  evaluated  for  inconsisten¬ 
cy. 

The  importance  of  an  adequate  iden¬ 
tification  of  an  HMTA  requirement  in 
evaluating  a  possibly  inconsistent 
State  or  local  law  also  follows  from 
the  language  of  Section  112(b).  When 
an  HMTA  requirement  cannot  be  ade¬ 
quately  identified,  a  waiver  of  preemp¬ 
tion  for  a  State  requirement  may  not 
be  possible,  since  the  first  waiver  crite¬ 
rion  in  Section  112(b)  may  not  be  met 
because  the  level  of  safety  established 
by  Federal  requirements  cannot  be  de¬ 
termined.  Even  if  it  Is  possible  to  grant 
a  waiver  for  State  requirements  osten¬ 
sibly  preempted  under  unidentified 
Federal  requirements,  the  value  of 
such  a  waiver  would  be  minimal,  since 
it  would  never  be  clear  whether  the 
waiver  would  successfully  survive  sub¬ 
sequent  amendments  to  the  require¬ 
ments  of  the  Hazardous  Materials 
Regulations.  (iO)  The  point  of  an  ex¬ 
press  statement  of  preemption  such  as 
Section  112  is  to  clarify  respective  Fed¬ 
eral  and  State  responsibilities.  An  ade¬ 
quate  Identification  of  preemptive 
Federal  “requirements”  is  inherent  in 
that  purpose. 

Once  a  Federal  requirement  under 
the  HMTA  has  been  identified,  then 
the  two  tests  for  preemption  stated  at 
49  CFR  107.209(c)  are  employed  to  de¬ 
termine  whether  preemption  occurs. 
’The  first  test  concerning  dual  compli¬ 
ance  is  logically  a  subset  of  the  second 
test,  but  it  Is  stated  separately  because 
it  is  a  convenient  and  relatively  easily 
applied  test.  In  fact,  the  inability  of  a 
member  of  the  public  to  comply  both 
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with  Federal  and  State  requirements 
is  a  result  of  conflict  between  two  re¬ 
quirements,  the  Federal  requirement 
in  itself  being  an  explicit  statement  of 
Congressional  purpose  carrying  speci¬ 
fied  penalties  for  noncompliance. 

The  Federal  requirements  which 
this  proceeding  miist  consider  are  to 
be  found  in  regulations  issued  by  the 
Secretary  of  Transportation  to  imple¬ 
ment  the  HMTA  (see  Part  II  of  this 
document).  Since  the  general  purpose 
of  the  HMTA  is  stated  therein  to  be 
the  Improvement  of  the  Secretary’s 
regulatory  and  enforcement  authority 
to  protect  the  Nation  against  Inherent 
risks  in  the  transportation  of  hazard¬ 
ous  materials,  and  the  HMTA  consists 
primarily  of  grants  of  discretionary 
authority  to  the  Secretary,  the 
“achievement  and  execution”  of  the 
HMTA  occurs  essentially  through  reg¬ 
ulations  Issued  by  the  Secretary.  As  a 
consequence,  an  examination  of  a  reg¬ 
ulatory  requirement  Issued  under  the 
HMTA  must  rely  heavily  on  the  regu¬ 
latory  objectives  intended  by  issuance 
of  the  regulation  in  question.  If  a 
State  and  a  Federal  regulation  can 
both  be  complied  with,  the  second  test 
will  require  an  examination  of  the 
purposes  of  the  Federal  regulation  in 
the  context  of  the  body  of  regulations 
in  which  it  appears,  as  well  as  in  the 
context  of  the  HMTA  itself. 

It  is  our  view  that  any  preemption 
that  may  occur  under  the  HMTA  (at 
least  to  the  extent  that  the  Federal  In¬ 
terest  in  issue  concerns  an  imposition 
of  obligations  on  members  of  the 
public)  is  described  in  Section  112. 
That  section  applies  to  “any  require¬ 
ment”  in  the  HMTA  or  In  regulations 
Issued  under  the  HMTA.  To  view  Con¬ 
gress  use  of  the  word  “Inconsistent”  as 
limiting  Section  112  preemption  to 
that  occuiing  under  the  dual  compli¬ 
ance  test  is  to  restrict  that  section  to 
an  extremely  limited  function,  not  a 
result  sanctioned  either  by  the  lan¬ 
guage  of  the  section  or  by  the  legisla¬ 
tive  history. 

n.  SEXmON  176.111  IS  NOT  INCONSISTENT 
‘  WITH  REQUIREMENTS  CONTAINED  IN  THE 

TEXT  OF  THE  HMTA 

Express  preemption  under  Section 
112  of  the  HMTA  occurs  upon  the  ex¬ 
istence  of  mutually  Inconsistent 
HMTA  and  State  or  local  require¬ 
ments.  ill)  Such  requirements,  or  ob¬ 
ligations  to  act  or  to  refrain  from 
action,  exist  both  in  the  text  of  the 
HMTA  and  in  regulations  issued  imder 
the  HMTA. 

The  word  “requirement”  as  used  in 
Section  112  will  most  frequently  con¬ 
cern  requirements  imposed  by  the  Sec¬ 
retary,  by  regulation,  on  shippers  car¬ 
riers.  container  manufacturers  and 
others  involved  in  the  transportation 
of  hazardous  materials;  otherwise  it 
will  concern  requirements  imposed  by 


the  HMTA  on  those  persons  who  vio¬ 
late  regulations  issued  under  the 
HMTA  by  the  Secretary.  In  either 
case,  requirements  of  this  kind  im¬ 
posed  on  members  of  the  public  re¬ 
quire  implementing  regulations  to 
exist,  since  without  implementmg  reg¬ 
ulations.  the  HMTA  does  not  impose 
obligations  on  members  of  the  public. 
Such  requirements  as  the  HMTA  im¬ 
poses  that  exist  without  implementing 
regulations  are  requirements  on  the 
Secretary  and  consequently  are  not 
pertinent  to  this  proceeding.  il2)  As  a 
result,  it  is  in  regulations  issued  under 
the  HMTA  that  requirements  must  be 
found  upon  which  this  proceeding’s  in¬ 
terpretation  can  be  based. 

’This  view  of  HMTA  preemption  con¬ 
forms  to  Section  114  of  the  HMTA 
which  directs  that  actions  taken  under 
prior  laws  (such  as  18  U.S.C.  834)  con¬ 
tinue  to  be  valid  while  the  £>OT  haz¬ 
ardous  materials  regulatory  program 
is  brought  into  conformity  with  the 
HMTA.  Imposition  of  preemption- 
backed  requirements  on  shippers  and 
carriers  as  an  immediate  result  of  en¬ 
actment  of  the  HMTA  would  disrupt 
this  phased  transition  from  regulation 
under  older  statutes  to  regulation 
under  the  HMTA,  which  generally 
leaves  the  imposition  of  requirements 
to  Secretarial  discretion. 

In  view  of  this,  it  is  clear  that 
S  175.111  is  not  inconsistent  with  any 
requirement  contained  in  the  text  of 
the  HMTA. 

III.  SECTION  176.' 11  IS  NOT  INCONSIS¬ 
TENT  WITH  REGULATIONS  PRESENTLY  IN 

FORCE  UNDER  THE  HMTA 

The  DOT  Hazardous  Materials  Reg¬ 
ulations  implement  the  HMTA  by  pre¬ 
scribing  as  obligations  for  shippers, 
carriers,  and  other  persons,  the  neces¬ 
sary  conditions  for  highway  transpor¬ 
tation  of  hazardous  materials.  Compli¬ 
ance  with  the  Hazardous  Materials 
Regulations  is  necessary  for  transpor¬ 
tation  of  hazardous  materials  by  inter¬ 
state  highway  carrier  but  does  not  re¬ 
lieve  a  shipper  or  highway  carrier  of 
its  obligation  to  comply  with  State  and 
local  laws.  State  and  local  regulato’^v 
agencies  obviously  have  and  exercise 
transportation  safety  responsibilities, 
especially  as  regards  traffic  control 
and  immediate  reaction  to  emergency 
situations.  Conditions  not  addressed 
under  the  HMTA  may  be  properly  reg¬ 
ulated  by  State  and  local  agencies 
within  bounds  set  by  other  Federal 
laws. 

A.  It  is  possible  to  comply  with  both 
i  175.111  and  the  DOT  hazardous  ma¬ 
terials  repulaf ions.  While  it  is  true  that 
compliance  with  9 175.111  logically  re¬ 
sults  in  the  absence  of  radioactive  ma¬ 
terials  shipments  in  New  York  City 
and  the  consequent  absence  of  radio¬ 
active  materials  transportation  activi¬ 
ties  within  the  City  to  which  the  Haz¬ 
ardous  Materials  Regulations  can 


apply,  the  proper  test  is  whether  com¬ 
pliance  with  9  175.111  can  trigger  en¬ 
forcement  action  under  the  HMTA,  or 
vice-versa.  il3)  CHearly,  9175.111  does 
not  require  any  action  that  could  coh- 
ceivably  result  in  a  violation  of  the 
DOT  Hazardous  Materials  Regula¬ 
tions,  and  the  fact  of  compliance  with 
HMTA  requirements  cannot  cause  a 
violation  of  9 175.111. 

B.  Section  175.111  does  not  stand  as 
an  obstacle  to  the  accomplishment  and 
execution  of  regulations  presently  in 
force  under  the  HMTA. Essentially  four 
arguments  are  available  to  support 
AUI’s  assertion  that  9 175.111  is  incon¬ 
sistent  with  regulations  issued  under 
the  HMTA. 

Argument  (1):  The  Hazardous  Mate¬ 
rials  Regulations  authorize  shipment 
of  radioactive  materials  made  in  con¬ 
formity  with  requirements  therein.  A 
complete  ban  that  applies  to  most  ra¬ 
dioactive  materials  shipped  by  inter¬ 
state  carrier  in  compliance  with  those 
regulations  frustrates  that  authoriza¬ 
tion. 

This  argtunent  fails  to  identify  ade¬ 
quately  a  requirement  in  the  Hazard¬ 
ous  Materials  Regulations  from  which 
inconsistency  may  be  deduced.  To  say 
that  9 175.111  addresses  radioactive 
materials  that  are  also  regulated 
under  the  HMTA  is  not  sufficient  to 
establish  inconsistency,  since  inconsis¬ 
tency  is  keyed  to  the  existence  of  “re¬ 
quirements.”  Present  requirements 
under  the  HMTA  concerning  radioac¬ 
tive  materials  carriage  by  highway  do 
not  circumscribe  radioactive  materials 
so  as  to  control  routes  of  movement, 
which  is  the  basic  thrust  of 
9 175.111.(14).  Even  assuming  all 
HMTA  regulations  concerning  radioac¬ 
tive  materials  may  be  treated  as  a 
single  requirement,  those  regulations 
do  not  obligate  any  carrier  to  avoid 
certain  locations. 

Argument  (2):  Section  175.111  is  in¬ 
consistent  with  HMTA  regulations 
concerning  radioactive  materials  trans¬ 
portation.  Those  regulations  generally 
preempt  State  and  local  regulations  on 
that  subject,  in  support  of  the  regula¬ 
tory  scheme  developed  under  the 
Atomic  Energy  Act  of  1954. 

The  compatibility  between  the  DOT 
Hazardous  Materials  Regulations  and 
those  under  the  Atomic  Ihiergy  Act  is 
intentional,  reflecting  a  division  of 
overlapping  transportation  authority 
between  the  Atomic  Energy  Act  and 
transportation  statutes  such  as  18 
U.S.C.  834,  which  is  addressed  in  a 
Memorandum  of  Understanding 
(MOU)(i5)  between  DOT  and  the  old 
Atomic  Energy  Commission.  One  ex¬ 
ample  of  reliance  on  the  Atomic 
Energy  Act  which  occurs  frequently  in 
DOT  regulations  is  reference  to  the 
Nuclear  Regulatory  Commission  re¬ 
garding  qualification  of  Type  B  pack- 
agings.  However,  the  basic  difficulty 
with  this  argument  is  that  the  Atomic 
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Energy  Act  cannot  cause  preemption 
under  the  HMTA. 

Certainly,  the  regulatory  scheme  de¬ 
veloped  under  the  Atomic  Energy  Act 
was  known  and  accommodated  by  the 
MOU  end  the  regulations  themselves, 
but  neither  the  HMTA,(16)  the  Haz¬ 
ardous  Materials  Regulations,  nor  the 
MOU  reflect  any  special  status  for  ra¬ 
dioactive  materials.  The  DOT  regula¬ 
tions  in  fact  treat  radioactive  materi¬ 
als  in  essentially  the  same  fashion  as 
other  hsu»Tdous  materials,  except  for 
the  distinct  techniques  necessary  to 
deal  with  radiation  hazards  instead  of 
chemical  or  biological  hazards.  The 
MOU  recognize.*!  that  the  division  of 
responsibilities  for  regulating  the 
transportation  of  radioactive  materi¬ 
als,  as  agreed  by  the  signatory  agen¬ 
cies,  is  "subject  to  their  respective 
statutory  authorities  •  •  The 
agreement  was  entered  at  a  time  when 
DOT  regulations  were  based  on  18 
U.S.C.  834.  but  reissuance  of  DOT  reg¬ 
ulations  under  the  HMTA  has  not  af¬ 
fected  the  agreement  or  the  regula¬ 
tions  themselves  insofar  as  radioactive 
materials  are  concerned:  The  DOT 
regulations  treat  radioactive  materials 
as  one  of  a  n'lmber  of  classes  of  mate¬ 
rials  with  recognized  transportation 
hazards.  The  fact  that  radioactive  ma¬ 
terials.  rather  than  explosives,  flam- 
mables.  or  some  other  class  of  hazard¬ 
ous  materials,  are  the  subject  of  cer¬ 
tain  DOT  regulations  does  not  carry 
with  it  special  or  distinctive  preemp¬ 
tive  effects. 

Argument  (3):  Section  175.111,  by 
forbidding  transportation  of  radioac¬ 
tive  materials,  is  inconsistent  with 
DOT  regulations  which  also  forbid 
transportation  of  certain  materials  or 
categories  of  materials,  but  which  do 
not  forbid  the  moveipent  of  radioac¬ 
tive  materials. 

An  examination  of  the  Hazardous 
Materials  Table  (49  CFR  172.101)  re¬ 
veals  that  some  materials  are  Intrinsi¬ 
cally  so  dangerous  that  their  transpor¬ 
tation  is  completely  forbidden.  This 
argument  concludes  that,  because  ra¬ 
dioactive  materials  have  been  thor¬ 
oughly  considered  at  49  CFR  173.389 
et  seq.  and  are  not  forblden  from 
transportation,  the  city  may  not 
forbid  their  transportation.  In  essence, 
the  city’s  choice  of  a  forbidden  materi¬ 
al  is  said  to  be  inconsistent  with  the 
forbidden  materials  identified  under 
the  HMTA. 

Materials  forbidden  from  transpor¬ 
tation  under  the  HMTA  include,  for 
example,  unstable  explosives  and 
loaded  firearms.  In  most  cases,  trans¬ 
portation  is  forbidden  because  the  ma¬ 
terial  in  question  behaves  in  an  unpre¬ 
dictable  manner.  Unstable  explosives 
may  detonate  and  loaded  firearms 
may  discharge  regardless  of  any  prac¬ 
tical  packaging  or  handling  precau¬ 
tions  taken  by  shipper  or  carrier. 

Radioactive  materials,  by  compari¬ 
son.  are  notably  predictable  in  the  ra¬ 


diation  hazards  they  pose  and  can 
without  question  be  shipped  safely  in 
the  normal  course  of  transportation. 
It  would  be  extremely  hard  to  support 
the  assertion  that  radioactive  materi¬ 
als,  even  materials  with  very  high  radi¬ 
ation  levels,  cannot  be  moved  safely 
under  any  circumstances,  given  the  ex¬ 
cellent  twenty-five  year  record  of  their 
commercial  transportation.  The  City’s 
assertion,  however.  Is  that  §  175.111  is 
necessary  because  of  the  population 
density!  17)  of  the  City,  not  because 
the  characteristics  of  radioactive  ma¬ 
terials  render  them  absolutely  unsuit¬ 
ed  to  transportation.  Consequently, 
$175,111  does  not  fru.strate  the  pur¬ 
poses  of  identification  under  the 
HMTA  of  materials  forbidden  from 
transportation. 

Argument  (4)  Section  175.111  is  In¬ 
consistent  With  49  CFR  397.9.  The 
C^ty  has  urged  that  Section  175.111 
supports  and  advances  the  purposes  of 
49  CFR  397.9.  This  provision  of  the 
Federal  Motor  Carrier  Safety  Regula¬ 
tions  is  a  requirement  binding  certain 
highway  carriers  of  hazardous  materi¬ 
als  to  avoid  densely  populated  areas 
unless  there  is  not  any  other  practica¬ 
ble  route,  “practicable”  being  defined 
therein  to  exclude  consideration  of  the 
carrier’s  operating  convenience.  The 
City  urges  that  water  carriage  of  AUI 
shipments  is  a  "practicable”  alterna¬ 
tive. 

The  City’s  position  essentially  is 
that  its  dense  population  Justifies  the 
expense  and  inconvenience  of  moving 
radioactive  materials  by  non-highway 
modes  along  routes  outside  the  City, 
because  the  consequences  of  a  major 
accident  are  too  extreme  to  be  toler¬ 
able,  however  remote  the  probability. 
’The  City  has  expressed  concern  with 
the  effects  of  the  Port  Authority  and 
the  'Triborough  Authority's  restric¬ 
tions  on  use  of  the  bridges  wihlch 
access  the  mainland  from  Long  Island, 
which  before  enactment  of  5175.111 
had  the  effect  of  funnelling  traffic  in 
radioactive  materials  through  Man¬ 
hattan. 

An  opinion  of  the  Department  of 
Transportation  General  Counsel. 
Issued  in  1976,  is  attached  as  Appendix 
C.  That  opinion  interprets  49  CFR 
397.9  as  not  requiring  a  highway  carri¬ 
er  to  consider  transshipment  by  a  non- 
highway  mode.  The  Federal  Motor 
Carrier  Safety  Regulations  have  not 
been  issued  under  the  HMTA.(I9)  and 
consequently  any  preemptive  effects 
that  49  CFR  397.9  may  have  do  not 
arise  under  the  HMTA.  Should  that 
provision  have  the  effect  of  preempt¬ 
ing  $  175.111,  the  HMTA  does  not  pro¬ 
vide  any  basis  for  a  waiver  of  preemp¬ 
tion.  For  these  reasons,  this  discussion 
will  attempt  no  further  elaboration  of 
49  CFR  397.9  beyond  that  contained  in 
Appendix  C. 

However,  the  City’s  reliance  on  49 
CFR  397.9  reflects  the  fact  that  the 


City’s  "ban”  considered  in  terms  of  its 
purposes  does  not  differ  analytically 
from  a  routing  restriction.  To  assert 
the  contrary  is  to  assert  that  there  is 
not  any  local  Jurisdiction  whose  char¬ 
acteristics  would  Justify  its  total  avoid¬ 
ance  by  hazardous  materials  highway 
carriers.  Such  an  as.sumption  is  implic¬ 
it  in  49  CFR  397.9,  which  authorizes 
carriage  through  populous  areas  if 
there  is  not  any  other  practicable  al¬ 
ternative  highway  route.  However,  no 
such  assumption  appears  in  any  of  the 
regulations  issued  under  the  HMTA. 
since  those  particular  regulations  do 
not  now  include  any  routing  require¬ 
ments.  even  though  the  HMTA  autho¬ 
rizes  the  imposition  of  such  require¬ 
ments. 

IV.  CONCLUSION 

There  is  not  any  Identifiable  require¬ 
ment  in  the  text  of  the  HMTA  or  in 
regulations  i&sued  thereunder  that 
provides  a  basis  for  a  finding  of  incon¬ 
sistency  with  5  175.111. 

Section  175.111  is  most  analogous  to 
a  routing  requirement  in  terms  of  its 
purposes  and  effects.  The  lack  of  a 
routing  requirement  under  the  HMTA, 
which  expressly  authorizes  such  a  re¬ 
quirement,  means  tliat  existing  regula¬ 
tions  issued  under  the  HMTA  do  not 
occasion  Inconsistency  with  Section 
175.111.  Although  49  CFR  397.9  is  a 
routing  requirement,  it  is  not  based  on 
the  HMTA  and  a  finding  regarding  in¬ 
consistency  under  the  HMTA  cannot 
apply  to  that  provision  of  the  Motor 
Carrier  Safety  Regulations. 

Even  considering  the  HMTA  Hazard¬ 
ous  Materials  Regulations  generally, 
those  regulations  do  not  relieve  carri¬ 
ers  of  their  obligation  to  comply  with 
local  requirements  such  as  5  175.111. 
The  fact  that  5175.111  and  the  Haz¬ 
ardous  Materials  Regulations  both 
apply  to  radioactive  materials  carries 
no  special  preemptive  significance, 
since  radioactive  materials  are  ad¬ 
dressed  in  the  Hazardous  Materials 
Regulations  as  merely  one  of  a 
number  of  classes  of  hazadous  materi¬ 
als.  Because  5 175.111  is  not  concerned 
with  whether  it  is  possible  under  any 
conditions  to  carry  radioactive  materi-' 
als  safely  by  highway,  it  does  not  con¬ 
flict  with  Identification  under  the  Haz¬ 
ardous  Materials  Regulations  of  those 
materials  for  which  transportation  is 
entirely  forbidden  in  U.S.  commerce. 

In  considering  the  above,  the  MTB 
has  decided  to  issue,  within  the  next 
sixty  days,  an  advemee  notice  of  pro¬ 
posed  rulemaking,  to  aid  in  a  decision 
as  to  whether  some  form  of  Federal 
routing  requirement  is  needed. 

In  spite  of  the  conclusion  reached 
that  5 175.111  is  not  presently  pre¬ 
empted  by  the  HMTA,  there  are  sever¬ 
al  aspects  of  that  local  requirement 
w'hich  concern  the  Materials  Trans¬ 
portation  Bureau. 

(1)  A  basic  concern  is  the  inclusion 
of  almost  all  radioactive  materials 
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shipped  commercially  within  a  single 
category  in  §  175.111.  All  are  subjected 
thereby  to  a  near  total  prohibition  in 
transportation.  Justification  for  the 
prohibition  relies  on  the  remote  possi¬ 
bility  of  a  substantial  release  of  high 
specific  activity  radioactive  materials. 
Radioactive  materials,  like  corrosives 
and  other  classes  of  hazardous  materi¬ 
als,  range  over  a  wide  spectn^  ^f 
hfizard  levels,  and  the  Federal  i^um- 
tory  scheme  makes  distinctions  be¬ 
tween  levels  of  activity.  The  Federal 
scheme  also  distinquishes  between  the 
physical  and  chemical  forms  in  which 
a  given  material  may  be  shipped, 
which  bears  on  the  likelihood  of  the 
material  being  easily  dispersed.  These 
distinctions  find  no  place  in  §175.111. 

(2)  Any  attempt  at  evading  the 
§175.111  prohibition  will  probably  in¬ 
volve  transportation  in  unplacarded 
motor  vehicles,  in  violation  of  DOT  re¬ 
quirements  (evidence  of  noncompli¬ 
ance  with  §  175.111  has  not  been  raised 
in  this  proceeding). 

(3)  Section  175.111  is  causing  the  di¬ 
version  of  radioactive  materials  ship¬ 
ments  to  avoid  the  City.  Brookhaven 
has  shipped  by  truck  using  a  route  in¬ 
cluding  a  journey  by  passenger  ferry 
to  Coimecticut.  Some  of  the  truck 
shipments  intended  for  air  carriage 
from  Kennedy  International  Airport 
are  being  diverted  to  other  airports. 
One  effect  of  this  diversion  of  traffic 
from  customary  commercial  routes 
may  be  the  creation  of  situations  un¬ 
common  to  the  places  in  which  they 
occur,  with  the  result  that  persons  in¬ 
volved  in  the  transportation  network, 
and  emergency  response  personnel, 
may  be  faced  with  unfamiliar  circum¬ 
stances,  or  with  numbers  of  shipments 
that  exceed  their  established  handling 
abilities.  A  shift  of  traffic  has  obvious 
implications  for  both  Federal  and 
State  enforcement  programs. 

(4)  It  may  not  be  prudent  for  safety 
decisions  of  the  far  reaching  effects  of 
§  175.111  to  be  made  solely  by  local 
governments.  It  is  unfair,  and  possibly 
not  conducive  to  overall  safety,  to  psk 
other  locations  to  accept  and  handle 
additional  commerce  in  materials 
which  a  jurisdiction  such  as  New  York 
City  decides  it  will  not  accept.  As  is 
true  in  other  areas  of  State  and  local 
activity,  neighboring  jurisdictions  may 
find  it  necessary  to  reciprocate.  A  pro¬ 
liferation  of  local  bans  like  §  175.111 
dealing  with  hazardous  materials  car¬ 
riage  will  result  in  a  disrupted  national 
transportation  network  that  is  at  best 
confusing,  at  worst  chaotic,  and  nei¬ 
ther  condition  advances  transporta¬ 
tion  safety. 

On  the  other  hand,  in  the  absence  of 
§  175.111  the  number  of  shipments  of 
high  level  radioactive  materials 
through  the  City  is  likely  to  increase 
substantially.  Brookhaven  is  a  rela¬ 
tively  small  shipper  of  radioactive  ma¬ 
terials.  since  its  activities  are  research 


oriented.  Long  Island  Lighting  Compa¬ 
ny  (LILCO)  expects,  possibly  within 
twelve  years,  to  be  operating  three  re¬ 
actors  at  two  sites  on  Long  Island  for 
the  commercial  production  of  electric 
power.  While  Brookhaven  usually 
makes  six  shipments  of  reactor  wastes 
each  year,  the  kind  of  activities 
LILCO  is  imdertaking  will  result  in  a 
very  substantial  increase  in  such  ship- 
-ments.  It  is  also  clear  that  despite  a  re- 
<  (Action  in  the  National  effort  to  devel¬ 
op  a  plutonium-based  fission  technol¬ 
ogy.  the  United  States  will  increasing¬ 
ly  depend  on  nuclear  fission  for  a  sub¬ 
stantial  part  of  its  energy  needs.  (.20) 
The  problem  of  establishing  a  suitable 
permanent  radioactive  waste  disposal 
site  may  be  solved  as  early  as  1988, 
(21)  which  may  aLso  result  in  an  in¬ 
crease  in  the  shipment  of  wastes  since 
the  existence  of  a  permanent  disposal 
site  will  facilitate  the  construction  of 
new  reactors. 

The  legal  validity  of  §  175.111  is  still 
subject  to  serious  doubt.  This  opinion 
dealt  only  with  highway  carriage,  as 
raised  by  AUI.  Air,  rail  and  water  car¬ 
riage  are  more  thoroughly  imbued 
with  a  Federal  interest  and  this  opin¬ 
ion  does  not  apply  to  transportation 
by  those  modes.  New  York  City  and 
any  other  jurisdictions  which  have,  or 
are  contemplating  similar  ordinances, 
should  also  bear  in  mind  the  fact  that 
§  175.111  may  be  preempted  by  the 
Commerce  Clause  of  the  United  States 
Constitution,  or  by  the  Atomic  Energy 
Act  of  1954  and  regulations  issued 
thereunder.  In  addition,  we  think  it 
well  established  that  the  text  of  49 
CFR  397.9,  contrary  to  the  City’s  as¬ 
sumption.  does  not  require  a  highway 
carrier  to  ship  by  water,  for  example, 
if  transportation  through  the  City  is 
the  only  practicable  highway  route. 
Finally,  whatever  the  ultimate  legal 
fate  of  §  175.111,  such  provisions  may 
face  a  necessary  future  hsxmonization 
with  rulemaking  that  results  from  the 
inquiry  MTB  intends  to  undertake. 

Issued  in  Washington,  D.C.,  on  April 
4, 1978. 

L.  D.  SytNTMAN, 
Acting  Director, 

Materials  Transportation  Bureau. 
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1.  United  States  v.  City  of  New  York,  No. 
76  Civ.  273  (S.D.N.y..  filed  January  15, 
1976). 

2.  HMTA,  §103(1).  Authority  for  regulat¬ 
ing  Intrastate  commerce  is  discussed  In  the 
preamble  to  the  final  rule  in  Docket  HM- 
134  (41  FR  38174  et  seq.,  September  9. 
1976). 

3.  This  view  is  articulated  in  cases,  such  as 
South  Carolina  v.  Uamwell  Brothers,  Inc., 
303  U.8.  177  (1938),  which  concern  applica¬ 
tion  of  the  commerce  (Hause  to  State  legis¬ 
lation  in  circumstances  that  do  not  involve 
congressional  action.  For  a  recent  similar 
example,  see  Raymond  Motor  Transporta¬ 
tion,  Inc.  V.  Rice,  46  LW  «109  (February  21, 
1978).  This  view  has  also  been  employed  by 
the  Supreme  Court  as  a  principle  of  statu¬ 


tory  construction.  Welch  v.  New  Hampshire, 
306  U.S.  79.  85  (1939);  Maurer  v.  New  Hamp¬ 
shire,  306  U.S.  79,  85  (1939):  Maurer  y.  Ham¬ 
ilton,  309  U.S.  598,  614  (1940);  Jones  v.  Rath 
Packing  Co..430  U.S.  519,  525  (1977). 

4.  49  CFR  171.2(b). 

5.  49  CFR  Parts  390-397.  The  Federal 
Motor  Carrier  Safety  Regulations  generally 
cite  §  204  of  the  Interstate  Commerce  Act  as 
amended  (49  UJS.C.  304)  as  authority.  Part 
397,  which  concerns  parking  and  driving 
rules  for  the  transportation  of  hazardous 
materials,  also  cites  18  UJ3.C.  834,  upon 
which  the  Department’s  Hazardous  Materi¬ 
als  Regulations  for  highway  carriage  relied 
until  reissued  under  the  HMTA.  The  Feder¬ 
al  Motor  Carrier  Safety  Regulations  (except 
§§  397.3  and  397.9)  have  since  been  incorpo¬ 
rated  by  reference  in  regulations  under  the 
HMTA  HM-157,  43  FR  4858,  February  6. 
1978. 

6.  Letter  from  N.T.C.  Assistant  Corpora¬ 
tion  Counsel  to  Office  of  Hazardous  Materi¬ 
als  Operations,  October  21. 1977. 

7.  The  Supreme  Court  has  previously 
noted  that  many  words  have  been  used  to 
describe  the  relationship  between  State  and 
Federal  law  that  results  in  statutory  pre¬ 
emption.  “inconsistent”  being  one  of  them. 
Hines  v.  DavidowiU,  312  U.S.  52,  67  (1941). 
The  Court  itself  seems  to  have  used  the 
word  to  refer  to  more  than  Just  the  dual 
compliance  test.  Jones,  at  526.  In  Jones,  the 
Court  was  not  construing  a  statutory  use  of 
the  word  “inconsistent”  but  rather  used 
that  term  to  address  the  relationship  be¬ 
tween  an  express  preemption  provision  of 
the  Fair  Packaging  and  Labeling  Act  and  a 
California  requirement  concerning  display 
of  weight  of  contents  on  packages  of  flour. 
The  FPLA  preemption  provision  only  cov¬ 
ered  one  section  of  the  FPLA  rather  than 
the  entire  Act  (unlike  f  112  of  the  HMTA). 
The  Court  found  preemption  based  on  the 
purposes  of  the  FPLA  as  a  whole,  after  con¬ 
cluding  that  the  narrower  terms  of  the  ex¬ 
press  preemption  provision  did  not  cause 
preemption.  The  Court  expressed  the  latter 
conclusion  by  stating  that  the  California  re¬ 
quirement  was  not  inconsistent  with  the 
FPLA  express  preemption  provision.  Howev¬ 
er,  that  provision  was  limited,  rather  than 
encompassing  the  full  range  of  preemption 
that  could  occur  under  the  FPLA. 

8.  S.  Rept.  93-1192,  93d  Cong.,  2d  Sess., 
37-38  (1974). 

9.  Id. 

10.  Although  the  HMTA  in  §  112(b).  pro¬ 
vides  that  a  waiver  of  preemption  continues 
in  effect  so  long  as  the  local  requirement  for 
which  waiver  is  given  is  effectively  adminis¬ 
tered  and  enforced,  a  new  regulatory  re¬ 
quirement  issued  under  the  HMTA  after  the 
date  the  waiver  occurs  may  cause  preemp¬ 
tion  of  the  local  requirement.  ‘The  waiver 
cannot  apply  prospectively  to  regui.itory  re¬ 
quirements  not  in  existence  at  inc  time  it  is 
granted. 

11.  This  discussion  should  not  be  cenfused 
with  questions  involving  common  carrier  ob¬ 
ligations  and  tariff  restrictions.  Such  ques¬ 
tions  do  not  involve  HMTA  preemption  of 
State  or  local  transportation  requirements. 

12.  See  HMTA,  §  105(c)  for  an  example. 
The  general  purpose  of  the  HMTA  as  stated 
in  §102  is  “to  improve  the  regulatory  and 
enforcement  authority  of  the  Secretary  of 
Transportation  to  protect  the  Nation  ade¬ 
quately  against  the  risks  to  life  and  proper¬ 
ty  which  are  inherent  in  the  transportation 
of  hazardous  materials  in  commerce.”  The 
exercise  of  most  of  that  authority  is  discre¬ 
tionary  rather  than  mandatory. 


FEDERAL  REGISTER,  VOL  43,  NO.  77— THURSDAY,  APRIL  20,  1978 


NOTICES 


16959 


13.  See  Florida  Lime  and  Avocado  Grow¬ 
ers.  Inc.  V.  Paul,  373  U.S.  132,  142-43  (1963). 

14.  The  Secretary  of  Transportation  is 
specifically  authorized  to  issue  regulations 
goverriing  routing  In  consultation  and  coo¬ 
peration  with  the  Interstate  Commerce 
Commission.  HMTA.  9 105. 

15.  Memorandum  of  Understanding 
(MOU)  Between  the  U.S.  DOT  and  the  U.S. 
AEC  for  Regulation  of  Safety  in  the  Trans¬ 
portation  of  Radioactive  Materials  Under 
the  Jurisdiction  of  the  DOT  and  the  AEC. 
March  22,  1973.  This  MOU  Is  still  effective 
despite  the  separation  of  the  AEC  into  the 
Nuclear  Regulatory  Commission  and  the 
Energy  Research  and  Development  Admin¬ 
istration,  and  the  latter's  incorporation  into 
DOE. 


\ 

\ 

I 


Section  108  of  the  HMTA  does  directly 
concern  the  shipment  of  radioactive  materi¬ 
als  by  passenger-carrying  aircraft,  but  the 
section  has  no  particular  relevance  to  the 
proposition  that  regulations  under  the 
HMTA  do  not  reflect  an  intention  to  pre¬ 
empt  State  and  local  requirements  to  the 
extent  they  might  be  preempted  by  action 
under  the  Atomic  Elnergy  Act  of  1954. 

17.  Letter  from  N.Y.C.  Assistant  Corpora¬ 
tion  Counsel,  n.  6,  supra;  Testimony  of  Dr. 
Leonard  Solon,  Director,  Bureau  for  Radi¬ 
ation  Control,  Public  Hearing  on  the  Trans¬ 
portation  of  Radioactive  Materials.  Novem¬ 
ber  10-11.  1977.  Transcript  at  20  et  seq. 

18.  Letter  from  N.Y.C,  Assistant  Corpora¬ 
tion  Counsel,  n.  6.  supra. 


19.  See  n.  5,  supra. 

20.  As  much  as  20  percent  of  the  electric¬ 
ity  supply  of  the  United  States  may  be  fis¬ 
sion-generated  by  1985.  Executive  Office  of 
the  President.  The  National  Energy  Plan  71 
(April  29.  1977). 

21.  DOE,  Report  of  Task  Force  for  Review 
of  Nuclear  Waste  Management  12  (Febru 
ary.  1978). 

APPENDICES 

A.  Map  showing  route  used  by  AUI’s  carri¬ 
er  prior  to  enactment  of  Section  175.111. 

B.  Text  of  Section  175.111. 

C.  DOT  General  Counsel's  opinion  inter¬ 
preting  49  CFR  397.9. 
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Appendix  B 

Health  Servicu  Administration 

DEPARTMENT  OP  HEALTH 

Resoldtions  Adopted 

[Published  in  “The  City  Record.”  Tuesday, 
January  20, 1976.] 

At  a  meeting  of  the  Board  of  Health  of 
the  Department  of  Health  held  January  IS. 
1976,  the  following  resolution  was  adopted: 

Resolved,  That  section  175.111  of  the  New 
York  City  Health  Code,  as  repealed  and 
reenacted  by  resolution  adopted  on  the  fif¬ 
teenth  day  of  November,  nineteen  hundred 
seventy-three  and  filed  with  the  city  clerk 
on  the  twentieth  day  of  November,  nineteen 
hundred  seventy-three,  be  and  the  same 
hereby  is  amended  by  adding  a  new  subsec¬ 
tion  (1)  thereto,  to  follow  subsection  (k) 
thereof,  to  be  printed  together  with  ex¬ 
planatory  notes,  to  read  as  follows: 

(1).  Notwithstanding  the  foregoing  provi¬ 
sions  of  this  section,  a  Certificate  of  Emer¬ 
gency  Transport  Issued  by  the  Commission¬ 
er  or  his  designated  representative  shall  be 
required  for  each  shipment,  to  be  transport¬ 
ed  through  the  city  or  brought  into  the  city, 
of  any  of  the  following  materials: 

(1)  Plutonium  Isotopes  in  any  quantity 
and  form  exceeding  two  grams  or  20  curies, 
whichever  is  less: 

(2)  Uranium  enriched  in  the  isotope  U-235 
exceeding  25  atomic  percent  of  the  total 
uranium  content  in  quantities  where  the  U- 
235  content  exceeds  one  kilogram; 

(3)  Any  of  the  actinides  (Le..  elements 
with  atomic  number  89  or  greater)  the  activ¬ 
ity  of  which  exceeds  20  curies: 

(4)  Spent  reactor  fuel  elements  or  mixed 
fission  products  associated  with  such  spent 
fuel  element?  the  activity  of  which  exceeds 
20  curies;  or 

(5)  Any  quantity  of  radioactive  material 
specified  as  a  "Large  Quantity"  by  the  Nu- 
clear  Regulatory  Commission  in  10  CFR 
Part  71,  entitled  “Packaging  of  Radioactive 
Material  for  Transport.” 

Notes.— Subsection  (1)  was  added  by  resolu¬ 
tion  adopted  on  January  15.  1976,  to  require 
the  approval  of  the  Commissioner  or  his 
designated  representative  through  the  issu¬ 
ance  of  a  Certificate  of  Emergency  Trans¬ 
port  for  the  transport  or  the  bringing  into 
this  city  of  specified  large  quantities  of  plu¬ 
tonium,  enriched  uranium  and  other  actin¬ 
ides'  and  spent  reactor  fuel  elements  which 
would  present  a  great  hazard  to  public 
health  in  this  densely  and  highly  populated 
city.  It  is  intended  that  such  Certificate  will 
be  issued  for  the  most  compelling  reasons 
Involving  urgent  public  policy  or  national 
security  interests  transcending  public 
health  and  safety  concerns  and  that  eco¬ 
nomic  consideration  alone  will  not  be  ac¬ 
ceptable  as  Justification  for  the  issuance  of 
such  Certificate.  Such  Certificates  are  also 
intended  to  be  issued  for  hectocurle  and  ki- 
locurie  cob8Llt-60  and  cesium-137  teletherapy 
sources  employed  in  therapeutic  radiology 
and  biomedical  research  or  educational  pur¬ 
poses  and  for  medical  devices  designed  for 
Individual  human  application  (e.g.,  cardiac 
pacemakers)  containing  plutonium-238,  pro- 
methlum-147  or  other  radioactive  material. 
This  subsection  is  not  intended  to  apply  to 
small  quantities  of  specified  radioactive  ma¬ 
terials  intended  for  therapeutic  radiology 
and  biomedical  research  or  educational  pur¬ 
poses. 

Resolved  further.  That  subsection  (c)  of 
section  175.111  of  the  New  York  City  Health 


Code,  as  repealed  and  reenacted  by  resolu¬ 
tion  adopted  on  the  fifteenth  day  of  Novem¬ 
ber.  nineteen  hundred  seventy-three  and 
filed  with  the  city  clerk  on  the  twentieth 
day  of  November,  nineteen  hundred  seven¬ 
ty-three.  be  and  the  same  hereby  is  amend¬ 
ed,  to  be  printed  together  with  explanatory 
notes,  to  read  as  follows: 

(c)  This  section  shall  not  apply  to  radi¬ 
ation  sources  shipped  by  or  for  the  UB. 
Government  for  military  or  national  securi¬ 
ty  purposes  or  which  are  related  to  national 
defense.  Nothing  herein  shall  be  construed 
as  requiring  the  disclosure  of  any  defense 
information  or  restricted  data  as  defined  in 
the  Atomic  Energy  Act  of  1954  and  the 
Energy  Reorganization  Act  of  1974,  as 
amended. 

Notes.— Subsection  (c)  was  amended  by  res¬ 
olution  adopted  on  January  15, 1976,  to  con¬ 
form  its  provisions  with  subsection  (1) 
adopted  by  the  same  resolution. 

Resolved  further.  That  this  resolution 
shall  take  effect  immediately. 

A  true  copy. 

Patricia  J-  Caruso, 
Acting  Secretary. 

Appendix  C 

OPPICE  OP  THE  SECRETARY  OP  TRANSPORTATION 
WASHINGTON,  D.C.  30S90 

Peter  L.  Strauss,  Esq. 

General  Counsel 

Nuclear  Regulatory  Commission 

Washington,  D.C. 

May  12.  1976. 

Dear  Mr.  Strauss:  This  is  in  response  to 
your  letter  of  March  16,  1976,  requesting 
the  Department  of  Transportation’s  (DOT) 
interpretation  of  49  CFR  89  397.3  and  397.9, 
two  Federal  Highway  Administration 
(FHWA)  regulations  dealing  with  the  safe 
transportation  of  hazardous  materials  In 
commerce.  The  regulations  at  issue  are  con¬ 
tained  in  49  CFR  Part  397— Transportation 
of  Hazardous  Materials;  Driving  and  Park¬ 
ing  Rules,  and  read  as  follows: 

9397.3  State  and  local  laws,  ordinances, 
and  regulations. 

Every  motor  vehicle  containing  hazardous 
materials  must  be  driven  and  parked  in  com¬ 
pliance  with  the  laws,  ordinances,  and  regu¬ 
lations  of  the  Jurisdiction  in  which  it  Is 
being  operated,  unless  they  are  at  variance 
with  specific  regulations  of  the  Department 
of  Transportation  which  are  applicable  to 
the  operation  of  that  vehicle  and  which 
Impose  a  more  stringent  obligation  or  re¬ 
straint. 

9  397.9  Routes. 

(a)  Unless  there  is  no  practicable  alterna¬ 
tive,  a  motor  vehicle  which  contains  hazard¬ 
ous  materials  must  be  operated  over  routes 
which  do  not  go  through  or  near  heavily 
populated  areas,  places  where  crowds  are  as¬ 
sembled,  tunnels,  narrow  streets,  or  alleys. 
Operating  convenience  is  not  a  basis  for  de¬ 
termining  whether  it  is  practicable  to  oper¬ 
ate  a  motor  vehicle  in  accordance  with  this 
paragraph. 

(b)  Before  a  motor  carrier  requires  or  per¬ 
mits  a  motor  vehicle  containing  Class  A  or 
Class  B  explosives  to  be  operated,  he  must 
prepare  a  written  plan  of  a  route  that  com¬ 
plies  with  the  rules  in  paragraph  (a)  of  this 
section  for  that  vehicle  and  must  furnish  a 
copy  of  the  written  plan  to  the  driver.  How¬ 
ever.  the  driver  may  prepare  the  written 
plan  as  agent  for  the  motor  carrier  when 
the  driver  begins  his  trip  at  a  location  other 
than  the  carrier’s  termlnaL 


’The  Issues  raised  by  your  letter  concern 
the  validity  of  three  assertions. 

1.  The  assertion  that  49  CFR  1 397.3  is  in¬ 
tended  to  require  compliance  with  local  re¬ 
strictions  that  ar*  tantamount  to  a  ban  on 
the  transportation  of  radioactive  materials 
through  or  in  the  local  furisdiction. 

In  adopting  9  397.3  on  March  31, 1971,  the 
Director  of  FHWA’s  Bureau  of  Motor  Couri¬ 
er  Safety  (BMCS)  made  the  following  state¬ 
ment: 

*  *  *  9397.3  merely  applies  to  vehicles 
transporting  hazardous  materials,  a  rule 
which  has  been  in  force  for  interstate  carri- 
ers  generally  for  many  years  (see  49  CFR 
9392.3).  No  undue  burdens  appear  to  have 
resulted  from  requiring  those  same  carriers 
to  obey  local  and  State  laws.  The  only  nov¬ 
elty  In  restating  the  rule  in  Part  397  is  that 
it  will  now  apply  to  intrastate  movements  of 
hazardous  materials  by  Interstate  carriers. 
’The  claim  that  this  action  will  Impose  new 
and  unbearable  obligations  appears  to  be  an 
overstatement.  36  FR  4874,  March  13.  1971. 

’The  full  meaning  of  the  statement  that  “ 
*  *  *  9  397.3  merely  applies  to  vehicles  trans¬ 
porting  hazardous  materials,  a  rule  which 
has  been  in  force  *  *  *  for  many  years  (see 
49  CFR  9  392.2)”  becomes  clear  when  the  re¬ 
lationship  between  Parts  392  and  397  is  un¬ 
derstood.  ’These  Parts  both  contain  driving 
and  parking  rules  applicabler  to  motor  carri¬ 
ers  (common,  contract,  and  private)  who 
engage  in  interstate  or  foreign  commerce. 
’The  rules  in  Part  392  are  of  a  general 
nature  and  are  to  be  complied  with  by 
motor  carriers  without  regard  to  the  proper¬ 
ty  being  transported.  ’The  rules  in  Part  397 
are  additional  driving  and  parking  rules  con¬ 
sidered  necessary  to  ensure  the  safe  trans- 
imrtatlon  of  hazardous  materials  by  motor 
carriers.  When  hazardous  materials  are 
being  transported  a  motor  carrier  must 
comply  with  the  driving  and  parking  rules 
of  both  Part  392  and  Part  397. 

Section  392.3,  referred  to  In  the  above 
statement,  has  been  redesignated  9392.2 
and  is.  except  for  minor  language  differ¬ 
ences.  identical  to  49  CFR  9  397.3.  ’The  sub¬ 
stance  of  present  9392.2  has  been  in  exis¬ 
tence  (under  various  other  section  designa¬ 
tions)  since  1952.  Whatever  the  section  des¬ 
ignation.  it  has  always  been  embodied  under 
a  part  entitled  “Driving  of  Motor  Vehicles” 
having  the  same  applicability  as  present 
Part  392. 

Although  9397.3  was  not  adopted  until 
1971,  there  did  exist  for  many  years  prior  to 
1971  other  regulations  (Part  397  and  its  pre¬ 
decessor  Part  197)  relating  to  the  driving 
and  parking  of  motor  vehicles  which  trans¬ 
port  hazardous  materials.  ’The  addition  of 
9  397.3  was  made,  along  with  other  changes 
to  Part  397,  in  an  effort  further  to  reduce 
the  level  of  risks  involved  In  the  movement 
of  hazardous  materials.  By  adopting  9  397.3, 
the  BMCS  gave  specific  recognition,  as  the 
ICC  had  under  9  392.2  with  regard  to  gener¬ 
al  driving  rules,  to  the  limits  of  Federal 
Government  authority  suid  capability  to  es¬ 
tablish  rules  governing  all  phases  of  the 
driving  and  parking  operations  of  motor  ve¬ 
hicles  containing  hazardous  materialB.  As 
stated  by  the  Director,  BMCS,  on  March  13. 
1971,  “’The  only  novelty  in  restating  the  rule 
,  [9  392.2]  in  Part  397  Is  that  it  will  now  apply 
to  Intrastate  movements  of  hazardous  mate¬ 
rials  by  interstate  carriers.” 

Because  Parts  392  and  397  both  contain 
parking  and  driving  rules  and  since  9  397.3  is 
simply  a  restatement  of  9392.2.  differing 
only  in  that  it  has  a  limited  application  to 
motor  carriers  transporting  hazardous  ma- 
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terials,  the  scope  of  compliance  with  State 
and  local  laws,  ordinances,  and  regulations 
that  can  be  required  under  the  language  of 
S  397.3  raimot  be  broader  than  that  required 
under  $392.2.  An  historical  view  of  $  392.2  is 
therefore  necessary. 

The  present  form  of  $  392.2  was  first  seen 
(with  minor  language  differences)  as  part  of 
a  major  revision  to  the  Interstate  Com¬ 
merce  Commission's  Motor  Csu-rier  Safety 
Regule.tions  (49  CFR  Parts  190-197)  pub¬ 
lished  on  May  15.  1952  (17  FK  4422).'  The 
predecessor  of  $  392.2  was  contained  in  Part 
192— Driving  of  Motor  Vehicles: 

§  192.3  Driving  rules  to  be  obeyed. 

Every  motor  vehicle  shall  be  driven  in  ac¬ 
cordance  with  the  laws,  ordinances,  and  reg¬ 
ulations  of  the  jurisdiction  in  which  it  is 
being  operated,  unless  such  law’s,  ordin¬ 
ances,  and  regulations  are  at  variance  with 
specific  regulations  of  this  Commis.sipn 
which  impose  a  greater  affirmative  obliga¬ 
tion  or  restraint. 

In  the  KX  Report  (54  MCC  337)  setting 
forth  the  general  basis  and  purpose  of  the 
May  15.  1952  amendments  to  their  Motor 
Carrier  Safety  Regulations,  the  Commission 
stated  the  following  with  regard  to  amended 
Part  192: 

A  number  of  driving  rules  in  the  proposed 
revision  of  this  part  are  objected  to  on  the 
ground  that  they  are  in  conflict  with  certain 
State  law's,  local  ordinances,  and  police  reg¬ 
ulations.  It  is  not  our  intention  to  occupy 
this  field  either  exclusively  or  in  any  great 
detail  so  as  to  supersede  or  duplicate  local 
driving  regulations,  and  in  only  a  very  few 
compelling  instances  such  as.  driving  while 
under  the  influence  of  alcoholic  beverages, 
stopping  of  certain  vehicles  at  railroad 
crossings,  and  placing  of  emergency  signals 
for  stopped  or  disabled  vehicles,  do  we  think 
it  necessary  to  prescribe  rules  of  this  nature. 
We  have  reviewed  the  proposed  revision 
with  this  in  mind  and  with  a  few  excep¬ 
tions,  such  as  indicated,  those  rules  which 
would  fall  into  the  category  of  State  or  local 
driving  regulations  are  not  being  adopted, 
instead  we  are  prescribing  a  rule  which  pro¬ 
vides  that  motor  vehicles  shall  be  driven  in 
accordance  with  the  laws,  ordinances,  and 
regulations  of  the  Jurisdiction  in  which  they 
are  being  operated,  except  to  the  extent 
that  specific  regulations  of  this  Commission 
impose  a  greater  affirmative  obligr^ion  or 
restraint.  (Emphasis  supplied.)  54  MCX  337, 
348. 

The  rules  that  "fall  into  the  category  of 
State  or  local  driving  regulations"  that  "are 
not  being  adopted”  number  22.  In  the  pro¬ 
posal  of  January  3,  1951,  they  are  identified 
as  follows: 


•Prior  to  the  1952  amendment  to  Part  192 
the  only  reference  to  complying  with  State 
and  local  driving  laws  was  with  regard  to 
speed  limits: 

In  no  event  shall  a  motor  vehicle  be 
driven  in  or  through  any  State,  legal  subdi¬ 
vision  thereof,  the  District  of  Columbia,  or 
any  area  under  the  control  of  (he  Federal 
Government  at  a  speed  greater  than  that 
permitted  by  such  State,  legal  subdivision 
thereof.  District  of  Columbia,  or  the  Feder¬ 
al  Government. 

When  the  1952  amendment  to  Part  192 
was  proposed  on  January  3,  1951  (16  FR  23), 
the  then  existing  requirement  of  compli¬ 
ance  with  State  and  lo(»l  speed  limits  was 
retained  (see  $2,062  of  January  3,  1951  pro¬ 
posal  at  16  FR  26).  When  the  proposals 
were  finalized  on  May  15,  1952,  $  192.3,  as 
shown  above,  was  adopted 


Sec. 

2.03  Reckless  drh  ing  forbidden. 

2.061  Speed  must  be  reasonable  and  pru¬ 
dent. 

2.062  Legal  limits  must  be  observed. 

2.0G3  Reduced  speeds  during  periods  of 
darkness. 

2.065  Traffic  signs,  signals,  markings  or  de¬ 
vices  must  be  obeyed. 

2.11  Keep  to  right. 

2.121  Maintainiiig  adequate  space  between 
veliicles. 

2.122  Following  too  closely. 

2.133  No  gear  changes*  on  crossings  (pre¬ 
cautions  at  railroad  grade  crossings). 

2.134  All  drivers  must  ascertain  that  the 
course  is  clear  (precautions  at  railroad 
grade  cro.ssings). 

2.143  All  drivers  mu.st  ascertain  that  the 
course  is  clear  (precautions  at  draw¬ 
bridges). 

2.15  Other  users  of  highways  must  not  be 
endangered. 

2.161  Vehicle  must  be  in  proper  position 
for  making  turns. 

2.162  Extreme  caution  to  be  exercised  in 
making  turns. 

2.163  No  "U”  turn  on  cur\e  or  crest  of 
grade. 

2.17  Special  care  in  overtaking  or  passing. 

2.18  Overtaking  must  not  be  prevented  by 
speeding  up. 

2.20  Overtaking  and  passing  buses. 

2.25  Not  more  than  four  road-lighting 
lamps  to  be  illuminated. 

2.27  Minimum  visibility  requirement  for 
road-lighting  lamps. 

2.28  Spotlight  must  not  blind  other  users 
of  the  highway. 

2.32  LampCsl  or  flagfsl  on  projecting  load. 

By  deleting  the  above  sections  from  the 
final  rule  the  CommLssion  did  not  intend 
that  motor  carriers  be  free  from  regulatory 
control  with  regard  to  that  category  of  regu¬ 
lations.  The  deletion  of  those  sections  and 
the  adoption  of  $  192.3  were  effected  in  rec¬ 
ognition  of  the  interest  State  and  local  au¬ 
thorities  have  with  regard  to  the  driving 
and  handling  of  motor  vehicles  within  their 
jurisdictions.  Requiring  motor  carriers  to 
comply  with  State  and  local  driving  laws,  or¬ 
dinances,  and  regulations  did  no  more  than 
fill  the  gap  in  the  Federal  driving  rules  left 
by  the  deleted  sections.  As  such,  §  192.3  was 
intended  to  require  compliance  with  State 
and  local  laws,  ordinances,  and  n‘gu]ations 
of  the  type  addressed  by  the  deleted  sec¬ 
tions  identified  above  and  did  not  require 
compliance  with  Slate  and  local  laws,  ordin¬ 
ances,  and  regulations  relating  to  other  mat¬ 
ters. 

This  conclusion  has  been  supported  by 
bc'th  the  ICC  and  the  FIIWA.  I  direct  your 
attention  to  a  March  14.  1955  opinu.n  (L- 
25077)  by  the  Director  of  ICCs  Bureau  of 
Motor  Garners.  The  opinion  was  given  in  re- 
E'>onse  to  s  question  of  whether  carriers 
subject  to  the  Coramiasion’s  Motor  Ca-ricr 
Safeij  Regulations  may  be  required  to 
Comply  witri  hours  of  service  reguirements 
of  the  State  of  New  York  while  engt  ged  in 
operatlor:s  in  interstate  or  foreign  com¬ 
merce.  It  appears  from  the  opinion  that 
New  York  w  as  rel.ving  on  $  192.3  as  the  basis 
for  requiring  the  carrier  to  complj  w  ith  the 
State  law.  The  opinion  reads  in  pa,ix  as  fol¬ 
lows: 

You  are  correct  in  your  a.'-.fumption  that 
section  192.3  was  intended  to  require  (tom- 
pliance  with  State  and  local  driving  rules  of 
the  kind  contained  in  Part  192,  unless  a 
comparable  Commission  regulation  imposes 
a  greater  affirmative  obligation  or  restraint. 
You  will  note  that  Part  192  (xivers  what 


might  be  called  the  mechanics  of  driving 
and  handling  of  vehicles. 

In  a  more  recent  Interpretation  issued  on 
October  23. 1975  (40  PR  50671),  the  PHWA's 
Bureau  of  Motor  Carrier  Safety  said  the  fol¬ 
lowing  with  respect  to  the  scope  of  $392.2 
(as  before  stated,  $192.3  is  the  predecessor 
of  $  392.2): 

Since  this  rule  is  contained  in  Part  392 
and  not  among  the  "Oeneral"  regulations  in 
Part  390,  the  Bureau  takes  the  position  that 
it  was  intended  to  relate  to  State  and  local 
driving  laws  and  regulations  roughly  compa¬ 
rable  to  those  in  Part  392,  including  safe 
loading,  but  not -to  include  State  laws  and 
regulat  ions  relating  to  other  matters. 

Because  49  CFR  $392.2  cannot  be  read 
more  broadly  than  to  require  compliance 
with  State  and  local  laws,  ordinances,  and 
regulations  relating  to  the  “mechanics  of 
driving  and  handling  of  vehicles"  of  the 
type  contained  in  Part  392,  and  since  the 
scope  of  compliance  with  State  and  local 
laws,  ordinances,  and  regulations  that  can 
be  required  under  the  language  of  $397.3 
cannot  be  broader  than  that  required  under 
$  392.2,  I  must  (include  that  $  397.3  cannot 
be  read  more  broadly  than  to  require  com¬ 
pliance  with  State  and  l(x*al  laws,  ordin¬ 
ances,  and  regulations  relating  to  the  “me¬ 
chanics  of  driving  and  handling  of  vehicles" 
of  the  type  contained  in  Part  397. 

It  is  my  opinion  that  l(x»il  restrictions 
that  are  tantamount  to  a  ban  on  the  trans¬ 
portation  of  radioactive  materials  through 
or  in  the  local  Jurisdiction  cannot  be  consid¬ 
ered  to  be  related  to  the  mechanics  of  driv¬ 
ing  and  handling  of  vehicles  of  the  type  con¬ 
tained  in  P^art  397  and,  as  such,  are  not  re¬ 
quired  to  be  complied  with  under  $  397.3. 

2.  TTie  assertion  that  the  “no  practicable 
alternative"  proviso  of  49  CFR  f  397.9  refers 
to  alternate  modes  of  transportation,  as  well 
as  altcmati've  motor  vehicle  routes. 

The  express  language  of  $  397.9(a)  speaks 
to  this  Issue: 

Unless  there  is  no  practicable  alternative,  a 
motor  richicle  •  •  •  must  be  operated  over 
routes  which  do  not  go  through  or  near 
heavily  populated  areas,  •  •  •  ,  or  alleys. 
tEmprirfSis  supplied.) 

Section  307. 9ta)  thus  addresses  itself  to 
the  tM'havior  of  motor  vehicles  and  indicates 
that  the  operators  of  those  vehicles  are  to 
choose  less  populous  routes.  To  interpret 
$  397  9(a)  to  require  a  motor  carrier  to  con¬ 
sider  ot>ier  than  motor  transportation  as  a 
“practicable  alternative"  would  take  that 
stetion  beyond  the  scope  of  the  particular 
statutory  a*ithority  under  which  it  was 
Lssuea  (18  u  se.  834  and  49  U.S.C.  304). 
That  authority  is  limited  to  regulating  for 
the  safety  in  highway  transportation. 

Cli'H’-ty  the  regulation  could  have  gone  so 
far  as  to  prohibit  the  transportation  of  haz¬ 
ardous  n.6terials  “•  •  •  through  or  near 
heavily  porulated  areas,  •  •  •,  or  alleys."  A 
motor  earner  would  then  have  the  alterna¬ 
tive  of  f'.oiltrrg  an  alternate  motor  vehicle 
route  or  refraining  from  carrying  the  mate¬ 
rial.  7'hat  the  ruleraakmg  authority  wtas  not 
excreted  to  t  bat  extent  in  $  397.9(a)  is  made 
clcsu*  by  the  language  of  the  section. 

It  is  therefore  my  opinion  that  the  “no 
practicable  altematlre”  proviso  of  49  CFR 
$  397.9  is  not  intended  to  require  a  consider¬ 
ation  of  the  practicability  of  transportation 
modes  alternate  to  the  motor  vehicle. 

3.  77ie  assertion  that  local  restrictions  on 
the  transportation  of  radioactive  materials 
through  a  metropolitan  area,  when  tanta¬ 
mount  to  a  ban,  meniy  effectuate  the  policy 
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embodied  in  49  CFR  $  397.9  of  avoiding 
heavily  populated  areas  when  transporting 
hazardous  materials. 

The  DOT  recognizes  that  certain  risks  are 
associated  with  the  transportation  of  haz¬ 
ardous  materials  and  has,  by  regulation, 
taken  steps  to  reduce  those  risks  to  a  level 
that  aill  ensure  safety  in  transportation. 

Certain  materials,  regardless  of  packaging 
and  handling  precautions,  present  so  great  a 
risk  to  safety  that  they  are  prohibited  from 
being  transported  in  commerce.*  However. 
9  397.9(a)  addresses  itself  to  those  materials 
that  are  not  prohibited  from  being  trans¬ 
ported.  That  section  reflects  the  DOT’S  de¬ 
termination  under  its  statutory  responsibil¬ 
ity  (18  U.S.C.  834  and  49  U.S.C.  304)  that 


*For  example  of  prohibited  materials,  see 
49  CFR  99  172.5,  173.21  and  173.51. 


the  risks  associated  with  those  materials, 
when  transported  in  accordance  with  DOT 
regulations,  do  not  require  a  prohibition  on 
their  movement  through  populated  areas  by 
motor  vehicles.  This  is  consistent  with  my 
conclusion  that  9  397.9(a)  does  not  require  a 
consideration  of  the  practicability  of  trans¬ 
portation  modes  alternate  to  the  motor  ve¬ 
hicle  in  order  to  avoid  those  areas. 

Because  9397.9(a)  does  not  go  so  far  as 
prohibiting  the  motor  transportation  of 
hazardous  materials  "•  •  •  through  or  near 
heavily  populated  areas,  •  •  •  ,  or  alleys”,  I 
must  conclude  that  a  local  restriction  estab¬ 
lishing  such  a  prohibition  cannot  be  said  to 
effectuate  the  policy  of  that  section. 

Sincerely, 

John  Hart  Elt. 

[FR  Doc.78-10540  Filed  4-19-78;  8:45  am] 
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Advance  Orders  are  now  being  Accepted 
for  delivery  in  about  6  weeks 

CODE  OF  FEDERAL  REGULATIONS 

(Revised  as  of  October  1,  1977) 

Quantity  Volume  Price  Amount 

_ Title  46— Shipping  (Parts  140  to  165)  $4.75  $ - 

_ Title  46— Shipping  (Parts  166  to  199)  3.75  - 

Total  Order  $ _ 


lA  Cumulative  checklist  of  CFR  issuances  for  1978  appears  in  the  first  issue 
of  the  Federal  Register  each  month  under  Title  I.  In  addition,  a  checklist 
of  current  CFR  volumes,  comprising  a  complete  CFR  set,  appears  each 
month  in  the  LSA  (List  of  CFR  Sections  Affected)] 
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